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primeval sovereignty, has never been taken
away from them, either explicitly or implic-
itly, and is attributable in no way to any
delegation to them of federal authority.®
It follows that when the Navajo Tribe exer-
cises this power, it does so as part of its
retained sovereignty and not as an arm of
the Federal Government.?

D

[11] The conclusion that an Indian
tribe’s power to punish tribal offenders is
part of its own retained sovereignty is

_|329 clearly_ireflected in a case decided by this

Court more than 80 years ago, Talton v.
Mayes, 163 U.S. 376, 16 S.Ct. 986, 41 L.Ed.
196. There a Cherokee Indian charged with
murdering another Cherokee in the Indian
Territory claimed that his indictment by the
Tribe was defective under the Grand Jury
Clause of the Fifth Amendment. In hold-
ing that the Fifth Amendment did not ap-
ply to tribal prosecutions, the Court stated:
“The case depends upon
whether the powers of local government
exercised by the Cherokee nation are
Federal powers created by and springing
from the Constitution of the United
States, and hence controlled by the Fifth
Amendment to that Constitution, or
whether they are local powers not created
by the Constitution, although subject to
its general provisions and the paramount
authority of Congress. The repeated ad-
judications of this Court have long since
answered the former question in the neg-
ative.

27. The Department of Interior, charged by stat-
ute with the responsibility for ‘“the manage-
ment of all Indian affairs and of all matters
arising out of Indian relations,” 25 U.S.C. § 2,
clearly is of the view that tribal self-govern-
ment is a matter of retained sovereignty rather
than congressional grant. Department of the
Interior, Federal Indian Law 398 (1958); Pow-
ers of Indian Tribes, 55 1.D. 14, 56 (1934). See
also 1 Final Report of the American Indian
Policy Review Commission 99-100, 126 (1977).

28. By emphasizing that the Navajo Tribe never
lost its sovereign power to try tribal criminals,
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“True it is that in many adjudications
of this court the fact has been fully rec-
ognized, that although possessed of these
attributes of local self government, when
exercising their tribal functions, all such
rights are subject to the supreme legisla-
tive authority of the United States. .
But the existence of the right in Congress
to regulate the manner in which the local
powers of the Cherokee nation shall be
exercised does not render such local pow-
ers Federal powers arising from and cre-
ated by the Constitution of the United
States.” Id., at 382-384.

The relevance of Talton v. Mayes to the
present case is clear. The Court there held
that when an Indian tribe criminally pun-
ishes a tribe member for violating tribal
law, the tribe acts as an independent sover-
eign, and not as an arm of the Federal
Government.?® Since tribal and federal

prosecutions are |brought by separate sover- _|330

eigns, they are not “for the same offence,”
and the Double Jeopardy Clause thus does
not bar one when the other has occurred.

Iv

The respondent contends that, despite the
fact that successive tribal and federal pros-
ecutions are not “for the same offence,” the
“dual sovereignty” concept should be limit-
ed to successive state and federal prosecu-
tions. But we cannot accept so restrictive a
view of that concept, a view which, as has
been noted, would require disregard of the
very words of the Double Jeopardy Clause.
Moreover, the same sort of ‘“undesirable
consequences” identified in Abbate could

we do not mean to imply that a tribe which
was deprived of that right by statute or treaty
and then regained it by Act of Congress would
necessarily be an arm of the Federal Govern-
ment. That interesting question is not before
us, and we express no opinion thereon.

29. Cf. Mescalero Apache Tribe v. Jones, 411
U.S. 145, 93 S.Ct. 1267, 36 L.Ed.2d 114, holding
that a business enterprise operated off the res-
ervation by a tribe was not a “federal instru-
mentality” free from state taxation.
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occur if successive tribal and federal prose-
cutions were barred despite the fact that
tribal and federal courts are arms of sepa-
rate sovereigns. Tribal courts can impose
no punishment in excess of six months’ im-
prisonment or a $500 fine. 25 U.S.C.
§ 1302(7). On the other hand, federal juris-
diction over crimes committed by Indians
includes many major offenses. 18 U.S.C.
§ 1158 (1976 ed.)® Thus, when both a
federal prosecution for a major crime and a
tribal prosecution for a lesser included of-
fense are possible, the defendant will often
face the potential of a mild tribal punish-
ment and a federal punishment of substan-
tial severity. Indeed, the respondent in the
present case faced the possibility of a feder-
al sentence of 15 years in prison, but re-
ceived a tribal sentence of no more than 75
days and a small fine. In such a case, the
prospect_jof avoiding more severe federal
punishment would surely motivate a mem-
ber of a tribe charged with the commission
of an offense to seek to stand trial first in a
tribal court. Were the tribal prosecution
held to bar the federal one, important fed-
eral interests in the prosecution of major
offenses on Indian reservations #! would be
frustrated.’

30. Federal jurisdiction also extends to crimes
committed by an Indian against a non-Indian
which have not been punished in tribal court,
18 U.S.C. § 1152 (1976 ed.); see n. 21, supra,
and to crimes over which there is federal juris-
diction regardless of whether an Indian is in-
volved, such as assaulting a federal officer, 18
U.S.C. § 111 (1976 ed.). Stone v. United
States, 506 F.2d 561-(CAS).

31. See Keeble v. United States, 412 U.S. 205,
209-212, 93 S.Ct. 1993, 1996, 36 L.Ed.2d 844,
describing the reasons for enactment of the
Major Crimes Act, 18 U.S.C. § 1153 (1976 ed.).

32. Moreover, since federal criminal jurisdiction
over Indians extends as well to offenses as to
which there is an independent federal interest
to be protected, see n. 30, supra, the Federal
Government could be deprived of the power to
protect those interests as well.

33. ‘““‘Navaho’ is not their own word for them-
selves. In their own language, they are diné,
‘The People.’ This term is a constant
reminder that the Navahos still constitute a
society in which each individual has a strong
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This problem would, of course, be solved
if Congress, in the exercise of its plenary
power over the tribes, chose to deprive
them of criminal jurisdiction altogether.
But such a fundamental abridgment of the
powers of Indian tribes might be thought as
undesirable as the federal pre-emption of
state criminal jurisdiction that would have
avoided conflict in Bartkus and Abbate.
The Indian tribes are “distinct political
communities” with their own mores and
laws, Worcester v. Georgia, 6 Pet., at 557;
The Kansas Indians, 5 Wall. 737, 7563
which can be enforced by formal criminal
proceedings in tribal courts as well as by
less formal means. They have a significant
interest in maintaining orderly relations
among their members and in preserving
tribal customs and traditions, apart from
the federal interest in law and order on the
reservation. Tribal laws and procedures

are often influenced by tribal jcustom and _J|s32

can differ greatly from our own. See Ex
parte Crow Dog, 109 U.S,, at 571, 3 S.Ct.
396.4

Thus, tribal courts are important mecha-
nisms for protecting significant tribal inter-
ests.¥ Federal pre-emption of a tribe’s jur-
isdiction to punish its members for infrac-
tions of tribal law would detract substan-

sense of belonging with the others who speak
the same language and, by the same token, a
strong sense of difference and isolation from
the rest of humanity.” C. Kluckhohn & D.
Leighton, The Navaho 23 (Rev. ed. 1974).

34. Traditional tribal justice tends to be infor-
mal and consensual rather than adjudicative,
and often emphasizes restitution rather than
punishment. See 1 Final Report of the Ameri-
can Indian Policy Review Commission 160-166
(1977); W. Hagan, Indian Police and Judges
11-17 (1966); Van Valkenburgh, Navajo Com-
mon Law, 9 Museum of Northern Arizona
Notes 17 (1936); id., at 51 (1937); 10 id., at 37
(1938). See generally materials in M. Price,
Law and the American Indian 133-150, 712—
716 (1973).

35. Tribal courts of all kinds, including Courts
of Indian Offenses, see n. 26, supra, handled an
estimated 70,000 cases in 1973. 1 Final Report
of the American Indian Policy Review Commis-
sion 163-164 (1977).
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tially from tribal self-government, just as
federal pre-emption of state criminal juris-
diction would trench upon important state
interests. Thus, just as in Bartkus and
Abbate, there are persuasive reasons to re-
ject the respondent’s argument that we
should arbitrarily ignore the settled “dual
sovereignty” concept as it applies to succes-
sive tribal and federal prosecutions.

Accordingly, the judgment of the Court
of Appeals is reversed, and the case is re-
manded for further proceedings consistent
with this opinion.

It is so ordered.

Mr. Justice BRENNAN took no part in
the consideration or decision of this case.

w
O 5 KEY NUMBER SYSTEM
T

435 U.S. 333, 55 L.Ed.2d 319
Ensio Ruben LAKESIDE, Petitioner,

v.
State of OREGON.

No. 76-6942.

Argued Jan. 18, 1978.
Decided March 22, 1978.

Defendant’s conviction of escape was
reversed by the Oregon Court of Appeals,
25 Or.App. 539, 549 P.2d 1287, but was
subsequently reinstated by the Oregon Su-
preme Court, 277 Or. 569, 561 P.2d 612.
Defendant’s petition for a writ of certiorari
was granted. The Supreme Court, Mr. Jus-
tice Stewart, held that: (1) the giving by a
state trial judge over a criminal defendant’s
objection of a cautionary instruction that
the jury is not to draw any adverse infer-
ence from the defendant’s decision not to

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of
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testify in his behalf did not violate the
privilege against compulsory self-incrimina-
tion, and (2) such an instruction did not
deprive the objecting defendant of his right
to counsel by interfering with his attorney’s
trial strategy.

Judgment of Supreme Court of Oregon
affirmed.

Mr. Justice Stevens filed a dissenting
opinion which Mr. Justice Marshall joined in
part.

1. Criminal Law &=787(1)

Giving by state trial judge over crimi-
nal defendant’s objection of cautionary in-
struction that jury is not to draw any ad-
verse inference from defendant’s decision
not to testify in his behalf did not violate
privilege against compulsory self-incrimina-
tion. U.S.C.A.Const. Amends. 5, 14.

2. Criminal Law ¢=641.12(1)

Giving by state trial judge over crimi-
nal defendant’s objection of cautionary in-
struction that jury is not to draw any ad-
verse inference from defendant’s decision
not to testify in his behalf did not deprive
objecting defendant of his right to counsel
by interfering with his attorney’s trial
strategy, in that otherwise right to counsel
would be implicated in almost every permis-
sible ruling of trial judge if made over
objection of defense counsel. U.S.C.A.
Const. Amends. 6, 14.

Syllabus *

1. The giving by a state trial judge,
over a criminal defendant’s objection, of a
cautionary instruction that the jury is not
to draw any adverse inference from the
defendant’s decision not to testify in his
behalf does not violate the privilege against
compulsory self-incrimination guaranteed
by the Fifth and Fourteenth Amendments.
Pp. 1093-1095.

the reader. See United States v. Detroit Tim-

ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 50 L.Ed. 499.
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